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Recapping Our Last Webinar on This Topic

 On August 26, 2020, we presented a webinar entitled “Enforcement and 
Litigation Risks Arising from ESG Disclosures.”

 Among other things, we discussed:

 The rising prominence of ESG;

 The tension between ESG and traditional performance metrics;

 The need for companies to meet their own ESG standards;

 Government enforcement risks relating to ESG, both in the United States and 
internationally; and

 Best practices for companies making ESG disclosures.

 Feel free to reach out to us if you would like the materials from our August 
2020 webinar.
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Current State of the Market
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U.S. SIF Foundation, 2020 Report on US Sustainable and Impact 
Investing Trends (Nov. 2020)
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COVID-19 – Human Capital Management

 We can expect increased scrutiny 
of how companies manage human 
capital.

 A survey conducted by White & 
Case showed that human capital 
management is the area that saw 
the largest increase in disclosures 
between 2019 and 2020.

 3M announced the hiring of a Chief 
Equity Officer, and other companies 
are expected to take similar 
measures.
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COVID-19 – Securities Litigation

 Douglas v. Norwegian Cruise Lines, 
et. al., No. 1:20-cv-21107 (S.D. Fla. 
Mar. 12, 2020). 

 Service Lamp Corporation Profit 
Sharing Plan v. Carnival Corp., et. 
al., No. 1:20-cv-22202 (S.D. Fla. 
May 27, 2020).

 City of Riviera Beach General 
Employees Retirement System v. 
Royal Caribbean Cruises Ltd., et. 
al., No. 1:20-cv-24111-KMW (S.D. 
Fla. Oct. 7, 2020).
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COVID-19 – Securities Litigation

 In re Zoom Sec. Litig., No. 3:20-cv-
02353 (N.D. Cal. Apr. 7, 2020).

 McDermid v. Inovio Pharm., Inc.,
No. 20-cv-1402 (E.D. Pa. Mar. 12, 
2020).

 Wasa Med. Holdings v. Sorrento 
Therapeutics, Inc., No. 20-cv-00966 
(S.D. Cal. May 26, 2020).
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COVID-19 – Government Enforcement

 SEC v. Turbo Glob. Partners Inc.,
No. 8:20-cv-01120, (M.D. Fla. May 
14, 2020).

 SEC v. Nielsen, No. 5:20-cv-03788 
(N.D. Cal. June 9, 2020).

 United States v. Schena, No. 5:20-
mj-70721 (N.D. Cal. June 8, 2020).

 SEC 2020 Annual Report – more 
than 150 COVID-19-related 
inquiries and investigations as of 
November 2, 2020. 
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Greenwashing
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Recent Accusations of Greenwashing

12



Morningstar Sustainability Rating
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Europe
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 According to Morningstar, Europe is the largest market for ESG 
investing, accounting for more than 75% of the assets in passive 
sustainable funds.

 The EU Disclosure Regulation goes into effect in March 2021.



EU Disclosure Regulation
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 Required disclosures going into effect March 10, 2021:

 Information about policies on integration of sustainability risks in 
investment decision-making processes.

 Where a firm considers principal adverse impacts of investment 
decisions on sustainability factors, a statement on due diligence 
policies with respect to those impacts.

 Information as to how remuneration policies are consistent with the 
integration of sustainability risks.

 Where a firm promotes ESG factors or has sustainable investment as 
its objective, information as to those characteristic or that objective, 
and information as to the methodologies used to assess, measure and 
monitor such characteristics or objective.



EU Disclosure Regulation
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 Periodic reporting requirements beginning on January 1, 2022 (for 
funds that promote ESG characteristics or have sustainable 
investment as an objective):

 Description of the extent to which ESG factors are met; or

 Description of the overall sustainability-related impact of the fund by 
means of relevant sustainability indicators or, where an index has 
been designated, a comparison between the overall sustainability-
related impact of the fund with the impacts of the designated index 
and of the broad market index through sustainability indicators.

 Applicability of the Disclosure Regulation to non-EU asset 
managers.



EU Disclosure Regulation
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 Companies have already begun taking action to comply with the 
“Level 1” requirements under the Disclosure Regulation that now 
apply as of March 10, 2021. 

 These include:

 Creating ESG portals on their websites;

 Implementing Sustainability Due Diligence policies;

 Updating remuneration policies;

 For companies who do not wish to consider the adverse impact of 
investment decisions on sustainability factors, publishing explanations 
of non-compliance on adverse sustainability impact.



European Green Deal
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Source: European Commission, The European Green Deal (Dec. 11, 2019)
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World Economic Forum
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World Economic Forum

 The report advocates voluntary reporting of various ESG standards, 
including governance, “stakeholder engagement,” climate change, diversity, 
and workplace safety.

 Examples of specific, quantifiable disclosures:
 Percentage of employees who have received training in anti-corruption policies.

 Number and rate of fatalities for work-related injuries.

 Statistics on employee diversity.

 Less quantifiable disclosures:
 “Discussion of initiatives and shareholder engagement to improve the broader 

operating environment and culture, in order to combat corruption.”

 “The Company’s stated purpose, as the expression of the means by which a 
business proposes solutions to economic, environmental and social issues.”

 “A list of topics that are material to key stakeholders and the company, how the 
topics were identified and how the stakeholders were engaged.”
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Norwegian Sovereign Wealth Fund

 The Norwegian Sovereign Wealth Fund has 
blacklisted several companies from its 
portfolio, including Glencore Commodities 
Ltd., Anglo American plc, RWE AG, Sasol 
Limited, Canadian Natural Resources 
Limited, Imperial Oil Limited, Uniper SE

 Response Anglo American plc:

 “We are working towards an exit from our 
remaining thermal coal operations in South 
Africa, ensuring that we do so responsibly.”

 Response from Uniper SE:

 “Uniper in its new strategic focus has 
presented a clear exit path from coal and aims 
for climate-neutral power production in Europe 
by 2035.”
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Scottish Widows Pension Fund

 The Scottish Widows Pension Fund announced that it will divest £440 million 
($570 million) from certain thermal coal, tar sands and controversial 
weapons stock and bond investments.

 "As a large institutional investor, we have a vital role to play in shielding our 
customers from ESG investment risks, as well as influencing positive change 
through the investments we hold. Our exclusions focus on companies we 
believe pose the most severe investment risk due to the nature of their 
businesses, which can't be addressed through engagement.” – Maria 
Nazarova-Doyle, head of pension investments.
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Nasdaq Proposed Diversity Rule
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 Nasdaq’s proposed rule would require 
companies to have (i) at least one director 
who self-identifies as a female, and (ii) at 
least one director who self-identifies as 
Black or African American, Hispanic or 
Latinx, Asian, Native American or Alaska 
Native, Native Hawaiian or Pacific 
Islander; two or more races or ethnicities 
or as LGBTQ+, or explain why the 
company does not have at least two 
directors on its board who self-identify in 
the categories listed above.

 The rule would also require disclosure of 
statistical information in a uniform matrix 
format regarding its directors’ self-
identified gender, race and self-
identification as LGBTQ+.
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“An End to the Era of Shareholder Capitalism”
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 “It’s way past time we put an end 
to the era of shareholder 
capitalism.  The idea the only 
responsibility a corporation has is 
with shareholders.  That’s simply 
not true.  It’s an absolute farce.  
They have a responsibility to their 
workers, their community, to their 
country.  That isn’t a new or 
radical notion.  These are basic 
values and principles that helped 
build this nation in the first 
instance.”

-- Joseph Biden (July 9, 2020).



Reactions from the ESG Sphere
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 “Markets have never been in this sort 
of situation.  Biden can really change 
the course of capitalism for the better.  
I really believe that.  And I hope to hell 
that he does.”

-- Martin Whittaker, CEO of JUST Capital

 “The historic win for President-elect 
Joe Biden and Vice President-elect 
Kamala Harris is sparking a 
celebration among U.S. investors, 
companies and advocates as a new 
era for bold climate action takes hold.”

-- Mindy Lubber, CEO of Ceres



Biden Administration’s ESG Steps

 The Biden administration is reportedly planning to reverse the Department of 
Labor’s rule prohibiting fund managers from sacrificing pecuniary interests to 
promote “non-pecuniary benefits or objectives.”

 In a statement released on the day of his inauguration, President Biden 
announced the United States’ acceptance of the Paris Agreement.

 President Biden issued multiple executive orders addressing climate change 
policy, including a moratorium on new oil and gas lease permits on federal 
lands and waters.
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SEC Under New Leadership

 “A major purpose of requiring 
companies to disclose specific 
information about climate risk and 
human capital management is to allow 
market participants to accurately price 
and compare the risks and 
opportunities associated with these 
risks.  But when disclosure metrics are 
not uniform and standardized the task 
of pricing and comparing these risks 
and opportunities is, at best, unduly 
burdensome. And without specific 
requirements, much of the information 
is simply not there to be worked into the 
analysis.”

 -- Allison Herren Lee and Caroline 
Crenshaw (Nov. 19, 2020)
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Steps Taken by the New SEC Leadership

 Announcement of Gary Gensler as nominee for Chairperson.

 Allison Herren Lee named as acting Chairperson.

 Appointment of known ESG proponents as acting director of Division of 
Corporate Finance, senior policy advisor for ESG issues, Senior Counsel for 
Climate and ESG to the Director of the Division of Corporate Finance.

 Acting Commissioner Lee directed the Division of Corporate Finance “to 
enhance its focus on climate-related disclosure in public company filings,” 
focusing specifically on 2010 guidance.

 Creation of Climate and ESG Task Force in SEC’s Division of Enforcement.

 Acting Chairperson Lee posted questions for consideration in the 
development of further ESG disclosure.

 Confirmation of Gary Gensler as Chair.



SEC Risk Alert

 In the Division of Examinations’ April 9 Risk Alert regarding its “Review of 
ESG Investing,” the SEC observed:
 “lack of adherence to global ESG frameworks where firms claimed such 

adherence, and also observed fund holdings predominated by issuers with low 
ESG scores—as measured, for example, by a sub-adviser’s proprietary internal 
scoring system—where such predominance appeared inconsistent with those 
firms’ stated approaches.”

 “marketing materials for some ESG-oriented funds that touted favorable risk, 
return, and correlation metrics related to ESG investing without disclosing 
material facts regarding the significant expense reimbursement they received 
from the fund-sponsor, which inflated returns for those ESG-oriented funds.”
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SEC Risk Alert (Cont’d)

 In the Division of Examinations’ April 9 Risk Alert regarding its “Review of 
ESG Investing,” the SEC observed:
 “that advisers did not have adequate controls around implementation and 

monitoring of clients’ negative screens (e.g., prohibitions on investments in 
certain industries, such as alcohol, tobacco, or firearms), especially if the 
directives were ill-defined, vague, or inconsistent.”

 “public statements that ESG-related proxy proposals would be independently 
evaluated internally on a case-by-case basis to maximize value, while internal 
guidelines generally did not provide for such case-by-case analysis.”

 “compliance programs that did not address adherence to global ESG 
frameworks to which the firms claimed to be adhering.”
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Conclusion and Outlook
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 Possible movement towards a prescriptive regime.

 Greater focus on climate, diversity, and other ESG issues.

 Scrutiny of existing ESG disclosures.
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