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Agenda

1. DOJ Guidance on Compliance Programs
2. Regulator Evaluations and Practical Points
3. Practical Challenges for Compliance Programs in India
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Questions from Whistleblower Webinar

� Q. If the parent company is in India, and its subsidiary compa ny is in
India, which whistle blower law would apply?

� Indian Law
� If both the parent company and its subsidiary are located in India, they will be

exposed to Indian legislations which provide for the redressal and reporting of whistle
blower complaints and protection of whistle blowers.

� A few examples of such laws are Companies Act, 2013, and Companies (Auditor’s
Report) Order, 2020. For listed companies, SEBI (Prohibition of Insider Trading)
Regulations, 2015, and SEBI (Listing Obligations and Disclosure Requirements)
Regulations, 2015, will also be applicable.
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Questions from Whistleblower Webinar

� Q: If the parent company is in India, and its subsidia ry company is in 
the USA, which whistleblower law would apply?

� U.S. Law
� Both Sarbanes Oxley and Dodd Frank could apply to both Indian parent and U.S. 

subsidiary
� Dodd Frank applies if allegation related to breach of U.S. securities laws or 

commodities laws
� Sarbanes Oxley applies if: 

� i) company was an affiliate of publicly traded company or did work for a publicly traded 
company; and

� ii) the allegation related to violation of securities law, mail fraud, wire fraud, bank fraud, 
securities fraud, any SEC rule or regulation, or any provision of federal law relating to fraud 
against the company’s shareholders.  
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Questions from Whistleblower Webinar

� Q. If the parent company is in India, and its subsidiary compa ny is in
USA, which whistle blower law would apply?

� Indian Law
� Laws such as Companies Act, 2013, and Companies (Auditor’s Report) Order, 2020,

SEBI (Prohibition of Insider Trading) Regulations, 2015, and SEBI (Listing Obligations
and Disclosure Requirements) Regulations, 2015, may be applicable on the parent
company in relation to certain obligations such as whistle blower complaint redressal
and reporting thereafter.

� However, the said laws may not be applicable on the subsidiary in the US because of
lack of extra-territorial application.
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Questions from Whistleblower Webinar

� Q: Are there metrics on how many of the whistleblower reports th e
SEC receives relate to conduct in India?

� SEC does not publish figures regarding where allegations relate to, just 
originating country

� Q: Do you think a whistleblower incentive program is something
companies should implement, given the expected false posit ives? Any
alternatives if not the incentive program?

� SEC whistleblower bounty program quite complex
� Replicating the program would be a large undertaking  to replicate
� Alternative Approach: 

� Ensure whistleblowers have incentive to report and confidence in internal 
whistleblower system

� Will reduce risk they go outside the company. 
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Questions from Whistleblower Webinar

� Q. For all large organisations, to ensure the independence o f the
complaints raised by whistle blowers, such complaints are
investigated at a central location or head quarter. Will the CARO
obligation to report the complaint in the country not dilute the very
objective, also what if the complaint is made to the parent en tity out of
India, is there an obligation to report this to the auditors i n India ?

� One objective of CARO 2020 is to put an obligation on the company in relation
to intimation of whistle blower complaints received by it during a financial year to
its auditors in India.

� However, if the complaint is filed with the parent company outside India (and
investigated therein) in relation to its subsidiary / associate in India, it will need to
be shared with the auditors of Indian company by the Indian company if Indian
company is in knowledge of the receipt or investigation of the whistle blower
complaint by the parent company outside India.
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Questions from Whistleblower Webinar

� Q. What if these complaints are very sensitive in nature and c ontain
evidences noted during course of internal investigation wh ich may
result into potential damage to company's reputation at lar ge in the
market? Can the internal investigation or compliance team of a
company in India anonymize or limit the information shared f or
whistleblower complaints and how the investigations into t he
allegations were conducted?

� Because of the sensitive nature of complaint and evidences noted during the
investigation, information can be redacted to the extent it is permissible under
the extant legal provisions.

� For example, if the whistle blower complaint talks about the issues of sexual
harassment and financial misappropriation, the information about sexual
harassment could be redacted from disclosing it to the auditors because of its
sensitivity as well as the specific requirements under the POSH Act.

� However, CARO 2020 per se does not provide any right to the company for
limiting the disclosures to its auditors in relation to whistle blower complaint and
how it was handled.

9



Questions from Whistleblower Webinar

� Q. Would you advise reward and recognition to whistleblower in Indian
Whistleblower law?

� Reward mechanism for whistle blowers has already been introduced by SEBI in
relation to the reporting of insider trading.

� However, companies in India are not mandated by law to give rewards to whistle
blowers. If a company decides to implement a reward mechanism on voluntary
basis, such rewards should be given post investigation and only if the
misconduct is established because of the whistle blower complaint.

� This can promote genuine whistle blowers to come forward and reduce the
number of whistle blower complaints which are filed with a mala fide motive.
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Questions from Whistleblower Webinar

� Q: If a complaint is filed by a whistleblower with bad faith (i.e ., false
complaint and to harass) can the organization conduct an inv estigation
to find out who the complainant is?

� Fact specific determination 
� Company should be cautious about determining report made in bad faith 
� All reports should be investigated independently and with an open mind
� No prohibition against asking the individual to come forward where there have 

been repeat false reports
� Keep company policy in mind

� Did company guarantee anonymity?

� Potential chilling effect
� SEC may take action against a company for violating anti-retaliation provisions 

even where whistleblower’s complaint was baseless
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Questions from Whistleblower Webinar

� Q. What level of detail should be disclosed to the auditors?
� It is not explicitly provided in CARO 2020 as to what level of information would

be shared with the auditors in relation to the whistle blower complaints received
by the company.

� Practically, when companies intimate their auditors in relation to the whistle
blower complaints received by them, the auditors generally ask for the nature of
whistle blower complaint, manner of redressal, independence of investigation,
relevant findings post investigations and quantum involved, if any.

� It enables the auditor to comprehensively cover the complaint in the auditor's
report.
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Part One

1. 2019 DOJ Guidance on Compliance Programs
2.
3.
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Department of Justice 2019 Guidelines

� In 2019, the Department of Justice (“DOJ”) 
issued guidance regarding compliance 
programs. 

� Does not provide a rigid formula for 
effectiveness of compliance program

� Overall compliance is analyzed in response to 
certain fundamental questions
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Department of Justice 2019 Guidelines

� Fundamental Questions:

� Is the Corporation’s Compliance Program Well Designed?

� Is the Program Being Applied Earnestly and in Good Faith?

� Does the corporation’s compliance program work?
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Department of Justice 2019 Guidelines
Fundamental Questions

� Is the Corporation’s Compliance Program Well Design ed?

� Relevant Factors:

� Tailored to business model

� Appropriate policies and procedures

� Compliance training provided to directors, officers, employees and 

third parties

� Reporting channels and investigative mechanism

� Third-party due diligence process

� M&A pre-acquisition due diligence and post-acquisition integration 

process
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Department of Justice 2019 Guidelines
Fundamental Questions (Continued)

� Is the Program Being Applied Earnestly and in Good Faith?

� Relevant Factors:

� Leadership’s commitment to compliance culture 

� Seniority, resources, and autonomy of compliance function

� Disciplinary procedures, enforcement, and incentives for ethical 

behavior
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Department of Justice 2019 Guidelines
Fundamental Questions (Continued)

� Does the Corporation’s Compliance Program Work?
� Relevant Factors:

� Company’s review and evaluation of compliance program

� Should be current and reflect changes to policy in light of any lessons 

learned

� Internal audit function

� Effective training specifically identified in OFAC Compliance Framework

� Effectiveness and resources of company’s investigative function

� Company consideration of root-causes of misconduct

� Remedial action against violators
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Department of Justice 2019 Guidelines
Key Themes

� The DOJ 2019 Guidance highlights a few key themes for consideration:
� Importance of Risk Assessment

� Compliance program tailored to industry and circumstances

� Assessments should take place annually

� Should reflect lessons learned–ongoing and iterative process

� Importance of Compliance Personnel

� Where compliance function is housed

� How function compares with other functions in business with regard to resources

� How function compares with other functions with regard to access to key decision-

makers
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Department of Justice 2019 Guidelines
Key Themes (Continued)

� Third Parties

� DOJ will consider whether a company has “appropriate business rationale[s]” for use 

of third parties 

� Will also consider “the compensation and incentive structures”

� Will review supplier selection process

� Compliance Culture

� Focus on compliance culture at top of organization 

� Will consider manager accountability for misconduct under their supervision 

� Disciplinary actions for failures in supervision are another consideration
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Part Two

1.
2. Regulator Evaluations and Practical Points
3.
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Regulators Evaluating Programs and 
Practical Tips

� Proactively address deficiencies

� Regulators review company’s compliance program. For example:
� Walmart (2019)

� $144 million settlement
� Mitigating Factors and Remedial Efforts:

� 1) Hired ethics and anti-corruption officers; 2) Added dedicated regional and market ethics 
and anti-corruption compliance personnel at Walmart’s home office and in its foreign markets; 
3) Conducted periodic anti-corruption monitoring; 4) Enhanced on-site anti-corruption audits; 
5) Enhanced anti-corruption training and awareness programs; 6) Implemented automated 
global license management systems in an effort to enhance controls relating to charitable 
donations; and 7) Terminated business relationships with third parties involved in the conduct 
at issue.  

� Barclays (2019)
� $6 million settlement.  
� Mitigating Factors and Remedial Efforts: 
� Terminated senior executives involved in the misconduct; revised its hiring policies 

and procedures; enhanced its compliance programs
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Regulators Evaluating Programs and 
Practical Tips (Continued)

� BNP Paribas (2014)

� “BNP ignored US sanctions laws and concealed its tracks.  And when contacted 

by law enforcement it chose not to fully cooperate…This failure to cooperate had 

a real effect – it significantly impacted the government’s ability to bring charges 

against responsible individuals, sanctioned entities and satellite banks.”

� Outcome:

� Five-year term of probation

� Forfeited $8 billion

� $140 million fine

� Key takeaway : Covering up wrongdoing will infuriate regulators and exacerbate 

fines
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Department of Justice 2019 Guidelines
Remediation Efforts

� How Can I Demonstrate Remediation Efforts?

� Display metrics regarding improvements to compliance program such as:

� Number of compliance personnel employed compared to other similarly sized 

companies

� Compliance budget compared to other similarly sized companies

� Salary of compliance personnel compared to other departments

� Access of compliance personnel to senior management and board members

� Number of applications for compliance department positions
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Part Three

1.
2.
3. Practical Challenges for Compliance Programs in India
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Compliance Programs in Indian Set-up

� Unlike the USA, Indian statutes or regulators do not prescribe any compliance
programs to be established by corporations.

� However, the Indian Prevention of Corruption Act, 1988 does provide the defense of
‘adequate procedures’ to exonerate from corporate criminal liability. However, it is not
clear as to what would constitute ‘adequate procedures’.
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Defense of ‘Adequate Procedures’ 

� This defence for corporations has been borrowed from the UK’s Bribery Act, 2010 as
neither the Indian government has issued guidelines with regard to the procedures
nor has the definition of ‘adequate procedure’ been laid down.

� Despite the absence of guidelines, it would be expected from companies to introduce
compliance programs, review of bribery policies, training as per international
standards and the principles laid down in UK’s Bribery Act, 2010 such as
proportionate procedures, top-level commitment, risk assessment, due diligence,
communication and monitoring and review, as not doing so might attract more
liabilities.

� In the year 2020, we can expect the government to issue the guidelines and
clarifications this on the same lines as in the UK, along with a stringent approach in
relation to enforcement of the same.
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Secretarial Compliance versus Ethics Compliance

� In India, the compliance primarily means secretarial compliance for most of
the companies. The compliance audits are limited to secretarial audits, with
literally no focus on ethics compliance. Unlike ethical compliances,
secretarial compliances are well laid out under the Companies Act and
secretarial standards.

� Most of the companies in India have compliance department whose sole
function is to manage secretarial compliances under the Companies Act.

� Ethics compliance is relatively new entrant in India’s corporate space and
still most of the companies are below the expected standards. Ethics
compliance is picking up speed with enhanced compliance requirements
under various statutory acts such as LODR, Companies Act, PCA etc.
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Challenges in Setting-up Compliance Programs

� Most of the compliance policies and procedures do not address elements of Indian
law and ground realties. For instance, if a company’s gift policy is listed in USD
terms, there could be a high possibility of violation due to currency rate fluctuations
as Indian law provide specific threshold limits in Indian Rupees.

� Most of the compliance policies and procedures do not impose any limitation on
interaction with government entities. For example, if a procedure can be e-filed
versus filing it physically at a government department; obtaining information through
the Right to Information Act, 2005 versus exposure to bribery by sending an
employee to a government department etc.

� Most of the compliance policies and procedures do not provide a response
framework whenever there is a bribery log-jam. Merely refusing bribe payments,
does not necessarily solve the problem at hand if there is no reporting to the
appropriate authorities.
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Challenges in Setting-up Compliance Programs…

� In India, it is very rare to find reward mechanism for a whistle blower in the whistle
blower policy of the company. As a result, there is no motivation for a whistle blower
to highlight compliance issues within the company. Hence, a lot of complaints are
filed because of personal grudge.

� Companies in India often do not get their ABAC program reviewed by a third party
expert on periodic basis, thereby, leaving enough room for the perpetrators to get
benefits from the loopholes. The ABAC policies should be reviewed regularly to cover
such advancements. A few innovative ways are:

� Paying high salaries to selected employees with an understanding that the
excess amount will be used to make improper payments.

� Routing improper payments through payment facilitators (existing consultants,
vendors or material suppliers), who pass on the cash to liaising agents, keeping
themselves out of the loop.
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Challenges in Setting-up Compliance Programs…

• Paying a periodic performance bonus to vendors assisting in procurement of 
licenses by making illegitimate payments.

• A little more aware corporates keep a separate kitty of funds generated using 
companies’ resources and the same is not easily detectable. These are also 
called off the books’ funds or two sets of records.
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Challenges in Setting-up Compliance Programs – Gifts 
Policy

� Misconception: Conduct rules govern the rules of service of employee and NOT a de
minimis exception.

� On gifts policy, it is fine to give gifts to customers, vendors, government officials etc.
that are customary and not excessive.

� Gifts policy needs to be communicated to ALL employees.

� Documentation matters.
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Challenges in Setting-up Compliance Programs – Diligence -
Identifying blind spots

Diligence: Identifying blind spots� Diligence becomes challenging when the entities are small ‘mom & pop’
shops or proprietorship firms.

� Global database or diligence tools available in the market are not
customised as per the region and do not always serve the purpose or
highlight the red flags.

� Diligence is mostly carried out on the basis of self certifications which is not
sufficient to highlight the blind spots. Hence, defeating the purpose of
diligence.

� The scope of diligence is mostly limited to background verification rather
than focusing on ethical issues or identifying corruption risks.
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Challenges in Setting-up Compliance Programs – Training

Diligence: Identifying blind spots
� With the evolving compliance & regulatory framework, training contents are

not re-assessed at regular intervals.

� Shortfall of the compliance resources makes it challenging to organise and
conduct training at regular intervals and to reach maximum audience.
Companies still lack in record keeping with respect to the trainings due to the
limitation of resources and technology.

� Normally, content of the training is generalised and hence we end up training
the audience which has no relevance/context of the matter. Language is
another challenge while training the on ground resources in remote areas.

� With the increased use of technology in training, employees are required to
appear and qualify the training assessment, which in the practical scenarios
is never done with the desired seriousness by the employees and hence
defeating the entire purpose of training.
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Challenges in Setting-up Compliance Programs –Third Party 
Contracts - Form over substance

Third party contracts - Form over substance
� In India, third party contracts often lack essential clauses such as right to

audit, compliance with anti-bribery and anti-corruption laws, training of
employees, evaluation of sub-contractors, etc. Even in the presence of such
clauses they are hardly invoked during actual transactions.

� In India, most of these third parties work on the basis of purchase orders
which do not contain essential terms and conditions as compared to a
contract. Hence, the question of compliance with contract terms is
jeopardized.

� The companies obtain compliance certifications from third parties irrespective
of the actual level of compliances. These certifications do not absolve the
companies from their responsibilities or future liabilities, as many would
believe. Therefore, in cases of higher risk entities a proper due diligence shall
be conducted on third parties, rather than just relying upon their self
certification.
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Challenges in Setting-up Compliance Programs – Questions 
to ask

Third party contracts - Form over substance
� What do you do when you learn of compliance violations? See, Walmart

“….during this time period, when Walmart learned of certain anti-corruption
risks, the Company did not either sufficiently investigate the allegations or
sufficiently mitigate the known risks.” SEC’s order on Walmart.

� How often do you update your compliance program?

“In or around 2003, Walmart prepared draft anti-corruption compliance
materials. However, nearly a year passed before the Company took additional
steps to revise the proposed anti-corruption compliance program. 27. Walmart
published its International Anti-Corruption Policy and Procedures on or around
March 21, 2005, and distributed them to the Company’s foreign markets. In or
around November 2005, the implementation of Walmart’s anti-corruption
compliance program was formally put on hold until further notice.” SEC’s order
on Walmart.

36



Case Study: Stryker Corporation

� Background:
� Stryker manufactures and distributes medical devices and products in more than

100 countries around the world.
� It operates out of several countries including India, China and the Middle East.
� Stryker had previously been the subject of an SEC administrative action in 2013

alleging a series of improper payments in several other countries.

� Facts:
� Company’s dealer prices were fixed on the basis of what the dealers received

from the hospitals.
� The company’s dealers in India inflated invoices for the sale of company’s

products to certain private hospitals allowing the hospitals to use the higher
inflated invoices to pass on to patients/insurers and continued to pay the lower
amounts to Stryker dealers. and passed on the difference between higher
invoices and previously negotiated rates.

� Stryker received internal complaints of this practice and uncovered evidence of
such overbilling by one dealer when it conducted audits of three dealers in 2012.
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Case Study: Stryker Corporation

� Order:
� The SEC issued a cease and desist order against Stryker whereby it ordered

Stryker to cease and desist violations of the books & records and internal
controls provisions of the FCPA, to pay a civil fine of $7.8 million, and to retain
an independent compliance monitor for a term of one year.

� Stryker’s internal controls were insufficient to detect and prevent the risk of
improper payments to public health care professionals in India, China, and
Kuwait.

� Stryker India failed to maintain adequate books and records.

38



Case Study: Stryker Corporation: Compliance Learnings

Diligence: Identifying blind spots
� What do you do after the audits reveal an issue.
“While Stryker took some corrective actions in response to these audits,
including terminating one of the three dealers, the actions were limited to the
three dealers audited.”

“Despite the red flags raised during the 2012 audits, and numerous complaints
reported to Stryker of dealer misconduct, Stryker did not act to determine the
scope of dealer-inflated invoices until 2015.”

� When devising audit scope, look at industry specific issues .
“Stryker India paid commissions to dealers for which the supporting
documentation did not provide a clear justification, or the amount of such
commissions exceeded Stryker India’s commission guidelines….such as
…payments for HCP travel with documentation that appeared falsified or
lacking an appropriate basis for the travel.”
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Case Study: Stryker Corporation: U.S. Perspective

Diligence: Identifying blind spots
� SEC gave company credit for remediation work, including:

� Use of outside counsel
� New compliance controls
� Increased training
� Dealer documentation system
� Audits
� Appropriate Employee terminations

� Takeaways
� Shows accountability for actions of third parties
� Indicates that third party focused remediation was important to SEC
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Case Study: Beam Suntory

Diligence: Identifying blind spots
� Background:

� Beam Suntory (“Beam”) is in the liquor business and has a subsidiary in India -
Beam Global Spirts & Wine (India) Private Limited ("Beam India")

� Beam is a SEC registrant.
� Liquor is a highly regulated subject in India.

� Facts:
� From 2006 to 2012, Beam, through Beam India, sold liquor products in 6 Indian 

states as well as to Indian military using third-party promoters (“TPP”).
� TPPs made improper payments to government officials to increase sales orders, 

process and secure license and label registrations etc. 
� Improper payments of approx. $2 million for sales in at least one state and to the 

Indian military.
� Payment to Indian excise official through a third party bottler for label registration 

for a new product.
� Payments were mischaracterized on Beam India's books and records.
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Case Study: Beam Suntory

Diligence: Identifying blind spots
� Order:

� SEC issued a cease and desist order against Beam to cease and desist
violations of the books and records and internal controls provisions of the FCPA;

� Company to pay over $8.1 million in disgorgement, interest, and monetary
penalties.

42



Case Study: Beam Suntory – Compliance Learnings

Diligence: Identifying blind spots
� Existing audit or review findings are merely symptomatic and it is important

to find similar issues in related processes or products

“In November 2011, a former Beam India employee alleged a scheme through
which a Beam India manager was using false invoices from third parties to
generate cash that was then submitted to the manager. A review completed in
March 2012 confirmed the conduct alleged by the former employee, and
concluded that the cash from the distributors had been used to make
payments totaling $25,000 over two years to government officials in
connection with the label registration process in one sales zone in India.
However, Beam did not then expand the review to other third parties or other
markets that presented similar risks.”
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Case Study: Beam Suntory – Compliance Learnings

Diligence: Identifying blind spots
� U.S. Perspective:

� Remediation cited by the SEC included:
� Termination of implicated employees
� Termination of third parties involved in the conduct
� Enhancement of policies and procedures

� Takeaways:
� Unfortunately demonstrates lengthy investigation
� Points to the need to industry level compliance
� Interesting example of SEC disgorgement in the absence of bribery charge
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