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The 2012 FCPA Guide

 From the FCPA’s passage in 1977 until 2012, the government provided only 
sparse commentary on its interpretation of the law, relying primarily on 
intermittent DOJ Opinion Procedure Releases, settled cases, and the odd 
case that got litigated.

 This led to significant pushback by corporations and private counsel, who 
pressed for clarity regarding myriad issues, including voluntary disclosures, 
compliance programs, third-party due diligence, and successor liability.

 In response to this, in 2012 the U.S. Department of Justice (“DOJ”) and the 
Securities and Exchange Commission (“SEC”) jointly published “A Resource 
Guide to the U.S. Foreign Corrupt Practices Act,” explaining the FCPA to 
companies, practitioners, and the public.
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Changes in FCPA Enforcement Since 2012

 However, in the intervening eight years, the enforcement environment has changed 
considerably.
 Enforcement has accelerated – Agencies have broken the record for the largest 

corporate settlement under the FCPA several times over.
 From 2015 to 2019, the average FCPA penalty grew from $5 million to over $116 

million.*
 Since 2012, over 280 enforcement actions have been brought against companies 

and individuals, and over $16 billion has been collected in monetary sanctions.
 Coordination is on the rise – Other countries have passed or strengthened their own 

anti-corruption legislation, resulting in the rise of internationally coordinated resolutions.
 New guidance has been released – The FCPA is unique among federal criminal laws in 

that the DOJ has released substantial guidance on how to comply and how the law will be 
enforced.

 Despite starting first as an anti-corruption law in 1977, the FCPA has since evolved 
into a business practices statute governing almost every type of corporate conduct, 
corporate structure, and the manner of conducting commerce.

4Source:  http://fcpa.stanford.edu/chart-penalties.html
* Excluding data about other forms of monetary sanctions, such as disgorgement or restitution.



New Policies/Sources Integrated into the Guide

 In addition, the DOJ has developed a range of policies clarifying its 
enforcement approach since 2012, including but not limited to:
 Corporate Enforcement Policy (“CEP”)

 Sets out presumptive benefits of voluntary disclosure and cooperation
 Selection of Monitors in Criminal Division Matters

 With respect to corporate monitorship
 Coordination of Corporate Resolution Penalties 

 Policy against “piling on” charges when multiple enforcement entities are involved
 Criminal Division’s Evaluation of Corporate Compliance Programs

 Regarding effective corporate compliance programs

 The new 2020 FCPA Guide is an update to take these policies into 
consideration, and to clarify and update other existing guidance.
 Includes more than 2,600 edits as to both form and content
 Provides fresh case studies of FCPA cases; and
 Discusses recent judicial rulings and their effect on enforcement
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M&A: Historic FCPA Scrutiny of Pre-Acquisition Diligence

 Mergers & Acquisitions activity has become even more fertile soil for FCPA 
issues.

 M&A activity carries two types of FCPA risks:
 Successor liability – backward-looking liability; risk in relation to past conduct
 Merged-entity/Subsidiary liability – forward-looking liability; risk going forward

 Companies have struggled with whether disclosure to regulators is required 
in order to mitigate FCPA risks associated with M&A activity.

 Past DOJ guidance, including the 2012 Guide, focused on the need for 
companies to conduct robust pre-acquisition due diligence.
 EX: DOJ Opinion Procedure Release 04-02 (July 12, 2004) – detailing the 

extensive pre-acquisition due diligence related to the purchase of ABB Vetco 
Gray (UK) Ltd., and still finding additional due diligence to be required thereafter
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M&A: A New Focus on Post-Acquisition Processes

 The 2020 Guide expressly recognizes that society as a whole benefits when 
companies with good compliance programs take over companies that are 
lacking in compliance:
 “At the same time, DOJ and SEC recognize the potential benefits of corporate 

mergers and acquisitions, particularly when the acquiring entity has a robust 
compliance program in place and implements that program as quickly as 
practicable at the merged or acquired entity.” – 2020 Guide, p. 29

 The new Guide goes one step further by acknowledging the limitations of 
pre-acquisition to identify and remediate compliance issues, and now 
emphasizes the importance of post-acquisition processes, including:
 Continuing due diligence post-acquisition
 Integrating the new target into the parent company’s compliance program
 Monitoring the new subsidiary post-acquisition
 Investigation, analysis, and remediation of any identified misconduct
 Voluntary disclosure and cooperation
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Gifts, Travel, and Entertainment 

 The 2020 Guide offers updated guidance on what constitutes a “thing of 
value” for purposes of the FCPA.

 “Things of value” need not be cash.

 New examples of “extravagant gift-giving.”

 For example, in November 2017, SBM entered into a three-year deferred 
prosecution agreement with the DOJ in connection with an alleged 
conspiracy to violate the FCPA which involved numerous instances of 
extravagant gift-giving to foreign officials, including: 

 providing travel to sporting events with “spending money”;

 shipping them luxury vehicles; and

 paying school tuition for their children.

United States v. SBM Offshore, N.V., No. 17-cr-686 (S.D. Tex. Nov. 21, 2017).
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Gifts, Travel, and Entertainment 

 The 2020 Guide also references the DOJ’s 2019 Ericsson settlement. 

 From 1993 until at least 2013, the Swedish telecommunications firm paid 
millions of dollars to third parties which were used, in part, to fund gifts, 
travel and entertainment for Chinese officials in order to win contracts with 
state-owned telecommunications companies.  

 Although the purported purpose of the trips was for officials to participate in 
training at Ericsson’s facilities, no training actually occurred on many of the 
trips.

 Trips were held in locations where Ericsson did not have facilities, including 
a luxury Caribbean cruise and trips to Las Vegas and London.   

United States v. Telefonaktiebolaget LM Ericsson, No. 19-cr-884 (S.D.N.Y. Dec. 6, 
2019).  
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Gifts, Travel, and Entertainment 

 The 2020 Guide also reinforces the point that companies may violate the 
FCPA if they give payments or gifts to a third party (such as an official’s 
family member) as an indirect way of corruptly influencing a foreign official. 

 The 2020 Guide examines the July 2018 Credit Suisse resolution with the 
DOJ and the SEC related to a Hong Kong subsidiary’s “systematic scheme 
to hire, promote, and retain the children of Chinese officials in order to win 
business with those officials.” This was one of a number of “sons and 
daughters” cases brought by the DOJ and SEC.

 The 2020 Guide notes that the Credit Suisse subsidiary ultimately disgorged 
approximately $40 million and paid a $47 million fine.  

10



Gifts, Travel, and Entertainment 

 The 2020 Guide also describes a lengthy list of conduct that would not
violate the FCPA.

 Items of nominal value (i.e., cab fare, etc.)

 Promotional items (i.e., pens, caps, etc. bearing the company’s logo given away 
at a trade show booth)

 Reasonable hospitality expenses provided to customers generally (i.e., 
moderate bar tab following a trade show offered to customers, some of whom 
are foreign officials)

 Reasonable gifts as tokens of esteem or gratitude (i.e., a moderately priced vase 
as a wedding gift)

 Reasonable travel and entertainment expenses in connection with a customer 
training where customer is a foreign official (i.e., business class travel and 
moderately priced entertainment expenses, etc.)
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Foreign Official / Instrumentality 

 The 2020 Guide reiterates that the definition of “Foreign Official” under the 
FCPA includes officers or employees of a department, agency, or 
instrumentality of a foreign government.  

 The 2020 Guide incorporates a 2014 Eleventh Circuit decision in United 
States v. Esquenazi, 752 F.3d 912, 920-33 (11th Cir. 2014), which sets out 
a two-part definition of “instrumentality” and a non-exhaustive list of factors 
to be considered in applying the test. 

 Under Esquenazi, an “instrumentality” under the FCPA is:

 [1] “an entity controlled by the government of a foreign country”; 

 [2] that “performs a function the controlling government treats as its 
own.”  
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Foreign Official / Instrumentality 

 Factors to be considered in evaluating “control”:

o the foreign government’s formal designation of that entity; 

o whether the government has a majority interest in the entity; 

o the government’s ability to hire and fire the entity’s principals; 

o the extent to which the entity’s profits, if any, go directly into the 
governmental fiscal accounts; 

o the extent to which the government funds the entity if it fails to break 
even; and 

o the length of time these indicia have existed.
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Foreign Official / Instrumentality 

 Factors to be considered in determining whether the entity “performs a 
function that the government treats as its own”:  

o whether the entity has a monopoly over the function it exists to carry out; 

o whether the government subsidizes the costs associated with the entity 
providing services; 

o whether the entity provides services to the public at large in the foreign 
country; and 

o whether the public and the government of that foreign country generally 
perceive the entity to be performing a governmental function.
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Foreign Official / Instrumentality 

 An additional practice tip when considering whether an individual or entity 
constitutes a “foreign official” or “instrumentality” is to consider whether the 
entity would be covered by the Foreign Sovereign Immunities Act 
(“FSIA”).

o This analysis is not dispositive of the issue, but can provide a useful 
indicator, especially if you find yourself in the position of needing to think 
about whether to make a disclosure.

o For example, if you find that an entity would be covered by FSIA, that’s a 
good indicator that it may be an “instrumentality” under the FCPA and its 
employees “foreign officials,” and so, more fulsome FCPA analysis 
would likely be necessary.
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Kokesh v. SEC, 581 U. S. ___ (2017)

 The 2020 Guide includes an updated discussion of the evolution of law and DOJ 
policy with regard to disgorgement. 

 In Kokesh, the Court observed: “[t]his Court has already held that the 5-year statute 
of limitations set forth in 28 U. S. C. §2462 applies when the Commission seeks 
statutory monetary penalties. See Gabelli v. SEC, 568 U.S. 442, 454 (2013). The 
question here is whether §2462, which applies to any ‘action, suit or 
proceeding for the enforcement of any civil fine, penalty, or forfeiture, 
pecuniary or otherwise,’ also applies when the SEC seeks disgorgement.”

 “SEC disgorgement thus bears all the hallmarks of a penalty: It is imposed as a 
consequence of violating a public law and it is intended to deter, not to 
compensate. The 5-year statute of limitations in §2462 therefore applies when 
the SEC seeks disgorgement.” 
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Liu v. SEC, 591 U.S. __ (June 23, 2020)

 The Court revisited the boundaries of disgorgement recently in Liu: “In Kokesh v. 
SEC, 581 U.S. ___ (2017), this Court held that a disgorgement order in a Securities 
and Exchange Commission (SEC) enforcement action imposes a “penalty” for the 
purposes of 28 U. S. C. §2462, the applicable statute of limitations. In so deciding, 
the Court reserved an antecedent question: whether, and to what extent, the SEC 
may seek “disgorgement” in the first instance through its power to award “equitable 
relief ” under 15 U. S. C. §78u(d)(5), a power that historically excludes punitive 
sanctions. 

 Courts may not enter disgorgement awards that exceed the gains “made upon any 
business or investment, when both the receipts and payments are taken into the 
account.” Goodyear, 9 Wall., at 804; see also Restatement (Third) §51, Comment h, 
at 216 (reciting the general rule that a defendant is entitled to a deduction for all 
marginal costs incurred in producing the revenues that are subject to disgorgement). 
Accordingly, courts must deduct legitimate expenses before ordering 
disgorgement under §78u(d)(5). A rule to the contrary that “make[s] no 
allowance for the cost and expense of conducting [a] business” would be 
“inconsistent with the ordinary principles and practice of courts of chancery.” 
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Anti-“Piling On” Policy

 In resolving cases against companies, the DOJ and the SEC will work to avoid 
imposing duplicative penalties, forfeiture, and disgorgement for the same conduct; 

 In a case involving a publicly traded Brazilian petrochemical company – the 
Odebrecht & Braskem matter in the Eastern District of New York – the DOJ, 
SEC, Brazilian authorities and Swiss authorities credited one another in imposing 
fines and disgorgement and split a total FCPA-related penalty of $3.58 billion;

 Likewise, just this year, the DOJ split a $2.09 billion sanction against Airbus SE 
with French investigators; the DOJ only received $294 million of the award;

 The DOJ has coordinated resolutions with foreign authorities in more than 10 
cases, and SEC has coordinated resolutions with foreign authorities in at least five;

 The DOJ has memorialized this practice in the Justice Manual. 

18



Anti-“Piling On” Policy

 “Every United States Attorney’s Office and Department litigating component should have 
policies and procedures for appropriate coordination of the government’s criminal, civil, 
regulatory, and administrative remedies. Such policies and procedures should stress 
early, effective, and regular communication between criminal, civil, and agency attorneys  
… and should specifically address the following issues, at a minimum:

 Intake: From the moment of case intake, attorneys should consider potential civil, 
administrative, regulatory, and criminal remedies, and discuss those remedies with the 
investigative agents and other government personnel;

 Investigation: During the investigation, attorneys should consider investigative strategies 
that maximize the government’s ability to share information among criminal, civil, and 
agency administrative teams, including the use of investigative means other than grand 
jury subpoenas for documents or witness testimony; and

 Resolution: At every point between case intake and final resolution (e.g., declination, 
indictment, settlement, plea, and sentencing), attorneys should assess the potential 
impact of such actions on criminal, civil, regulatory, and administrative proceedings.”
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The DOJ FCPA Corporate Enforcement Policy

 USAM Section 9-47.120: 
 Due to the unique issues presented in FCPA matters, including their inherently 

international character and other factors, the FCPA Corporate Enforcement 
Policy is aimed at providing additional benefits to companies based on their 
corporate behavior once they learn of misconduct. 

 When a company has voluntarily self-disclosed misconduct in an FCPA 
matter, fully cooperated, and timely and appropriately remediated, all in 
accordance with the standards set forth below, there will be a presumption 
that the company will receive a declination absent aggravating 
circumstances involving the seriousness of the offense or the nature of 
the offender. 

 Aggravating circumstances that may warrant a criminal resolution include, but 
are not limited to, involvement by executive management of the company in the 
misconduct; a significant profit to the company from the misconduct; 
pervasiveness of the misconduct within the company; and criminal recidivism. 
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Compliance Program Guidance

 The July publication of the 2020 FCPA Guide follows closely after the DOJ 
released in June a revised “Evaluation of Corporate Compliance Programs” 
(“ECCP”)
 The ECCP is guidance to DOJ prosecutors on how to evaluate 

compliance programs in the context of charging and penalty decisions

 Both reflect a continued emphasis on devoting resources to compliance
 The second of three “fundamental questions” changed from “is the 

program implemented effectively” to “is the program adequately 
resourced and empowered to function effectively” 

 The issuance of the revised FCPA Guide and the revised ECCP during the 
pandemic and related economic upheaval is not an accident – the message:
 Even (and perhaps especially) in times like these, compliance should 

not be compromised
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A New “Hallmark” of an Effective Compliance Program

• 2012 FCPA Guide set out 10 “Hallmarks of Effective Compliance Programs”
• This included “Confidential Reporting and Internal Investigations”

• 2020 FCPA Guide adds a new (11th) Hallmark:  “Investigation, Analysis, and 
Remediation of Misconduct”

• “Truest” measure of an effective compliance program is how it responds to 
misconduct

• Well-functioning and appropriately funded investigations function
• Document response, discipline, and remediation
• Integrate lessons learned into policies, training, and internal controls

• This reflects the DOJ and SEC focus on root cause analysis:
• “a company will need to analyze the root causes of the misconduct to timely and 

appropriately remediate those causes to prevent future compliance breaches”
• June 2020 ECCP also emphasizes using “lessons learned” – from a 

company’s own experience and the experience of others in the same 
industry or region – to inform its approach to compliance
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What’s New, But Not in the 2020 FCPA Guide?

 Third Parties – The 2020 Guide focuses on due diligence, informing of 
commitment to compliance, and assurances/certifications

 The 2020 ECCP reflects a meaningful shift in the DOJ’s approach to third 
parties from onboarding to “third party management” for the life of the 
relationship
 “Does the company engage in risk management of third parties throughout the 

lifespan of the relationship, or primarily during the onboarding process?”
 Data Analytics – The 2020 Guide does not stress data analytics
 The 2020 ECCP focuses on whether a company understands and uses the 

data at its disposal for purposes of compliance, e.g.:
 “Do compliance and control personnel have sufficient direct or indirect access to 

relevant sources of data to allow for timely and effective monitoring and/or 
testing of policies, controls, and transactions?” 

 Are risk assessments “limited to a ‘snapshot’ in time or based upon continuous 
access to operational data and information across functions?” 
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Foreign Laws

 The 2020 FCPA Guide discusses at a high level the international landscape and the 
increasingly global nature of anti-corruption enforcement.

 The 2020 ECCP addresses how the DOJ will review compliance decisions made 
based on foreign law.
 Prosecutors will “ask the company the basis for the company’s conclusion about foreign 

law, and how the company has addressed the issue to maintain the integrity and 
effectiveness of its compliance program while still abiding by foreign law.”

 Example:  China
 DOJ’s 2018 “China Initiative” included focusing on “Foreign Corrupt Practices Act (FCPA) 

cases involving Chinese companies that compete with American businesses”
 In 2018, China promulgated Presidential Decree No. 13, the International Criminal Judicial 

Assistance Law (the “ICJA Law”), a blocking statute that requires Chinese government 
approval before any person or company may comply with a subpoena or request for 
documents from a foreign governmental authority in a criminal matter.

 In March 2020, China passed two new Securities Laws (“Article 177” and “Article 2”). The 
first governs cross-border cooperation in regulatory investigations and limits the ability of 
foreign regulatory authorities to investigate or retrieve materials within China. The second 
appears to grant Chinese regulatory authorities “long arm” jurisdiction to investigate 
conduct outside of China that has a Chinese market impact.
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