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I.  Recap: First Principles of Privilege
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Privilege in Transatlantic Investigations



American, English, French and German Privileges 
in the Corporate Context

United States United Kingdom France Germany

Attorney-client privilege generally 
protects communications between 
in-house counsel and employees

Attorney-client privilege generally 
protects privileged communications 
between in-house counsel and 
employees in the same way as for 
external counsel 

Professional secrecy does not 
protect communications between 
in-house counsel and employees

Legal privilege and professional
secrecy does not protect 
communications between in-house 
counsel and employees

Communication must concern a 
matter within the scope of 
employee’s corporate duties

In-house counsel’s preparatory
documents or internal notes may 
be protected if prepared 
exclusively for seeking advice from 
outside counsel

In-house counsel’s preparatory
documents or internal notes may 
be protected if prepared 
exclusively for seeking advice from 
outside counsel

Employees are contractually 
obligated to participate in 
interviews and respond to any 
questions even if the employee has 
breached contractual or statutory 
duties.

Employee must be aware that 
questioning is being done so that 
the corporation can obtain legal 
advice

In-house counsel’s internal notes 
summarizing outside counsel’s 
legal advice likely to be protected 
by legal advice privilege

In-house counsel’s internal notes 
summarizing outside counsel’s 
legal advice likely protected

Employees have the right to refuse 
an answer if there is a risk of self-
incrimination.

If communication involves 
company counsel, she must be 
acting in her capacity as an 
attorney

If an internal investigation is 
conducted by in-house counsel
without outside counsel’s 
involvement, work product will be 
protected provided privilege 
applies

If internal investigation is 
conducted by in-house counsel
without outside counsel’s 
involvement, work product is not 
protected and may be seized 
during inspections or dawn raids

n/a

Courts diverge on whether 
attorney-client privilege protects 
communications with former 
employees

Communications with former
employees may be protected under 
litigation privilege, depending on 
context

n/a

7



II.  Case Scenarios
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Question 1 – Initiating an Investigation
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• Following a whistleblower alert, Company A (a U.S.
company) decides to hire an outside law firm to
conduct an investigation of the facts. Will such
investigation (and the resulting report) be privileged?

A. Always
B. Never
C. It depends
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Question 2 – Documents
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• Company A (headquartered in Frankfurt) hired a U.S. law firm
to conduct an internal investigation into allegations of
corruption that the DOJ is also investigating. The law firm
emails the highly confidential investigation report to the
company’s General Counsel in Germany for her review. The
GC stores the report on the company server, stores it on her
iPad, and prints it out. The next day, the premises are raided
by a German prosecutor. Can Company A claim privilege?

A. Yes, the report is protected regardless of its storage form
B. Only the electronically stored documents are free from

seizure
C. No, there is no privilege protection
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Question 3 – General Counsel
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 The General Counsel of Company A (based in NY)
writes to the in-house legal counsel of the French
subsidiary of Company A (based in Paris). Will such
communication be protected by the legal privilege
before French courts?

A. Always
B. Never
C. It depends



Question 4 – Interview Memoranda
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 Company A (a UK company) has decided to conduct an
internal investigation into a financial issue that could pose
civil or criminal liability. Thereafter the General Counsel
conducts witness interviews and distills each interview into
interview summaries. She also drafts a memorandum to the
Board of Directors detailing her impressions,
recommendations, and determination as to Company A’s
criminal risk. Are the notes and memorandum privileged or
protected?

A. Yes, the notes and memorandum are protected
B. Partly, only the notes are protected
C. Partly, only the memorandum is protected
D. It depends
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Question 5 – Choice of Law
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 A U.S. company is facing a criminal investigation by
Frankfurt prosecutors. It has a host of documents that
are clearly privileged under U.S. standards. Will the
Frankfurt prosecutors or courts apply U.S. law in
determining whether or not the documents are
protected?

A. Yes
B. No
C. It depends



Question 6 – Dealing with Third Parties
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 In the context of an agency investigation, the General
Counsel of Company A (based in NY) forwards an email
received from NY outside counsel to an engaged third-
party forensic expert (in Kentucky). Will such
communication be privileged?

A. Yes
B. No
C. It depends



Question 7 – Government Presentations

15

 Company A (a UK company) decides to produce some
interview notes and relevant emails to an investigating
agency, but it withholds other interview notes and
emails. Is there a waiver?

A. Yes, there is a complete waiver
B. Yes, there is a selective waiver
C. No, there is no waiver
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III. Question and Answer
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