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ESG – A Broad Panacea
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A Framework for Responsible Business Practice
At its core, ESG is a framework for responsible business practice

 Environmental 

 Utilisation of natural resources and the effect of operations on the physical environment, both in direct operations and across supply chains. 

 Social 

 Includes social capital issues including, but not limited to, data security, diversity and inclusion, human rights and customer welfare, and human capital 
issues such as labour practices, employee health and safety. 

 Governance

 Centred on business ethics including corporate governance, executive compensation and shareholder rights as well as supply chain management and 
other risk management and compliance areas (bribery, fraud, financial crime). 
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ESG Demands and Expectations

 Disclosure and Reporting 

 ESG disclosures and reporting 

 ESG impact reporting, utilising metrics and design of alternative strategies

 Risk management and strategy 

 Developing ESG policies, practices and strategies

 Early warning systems and remediation processes

 ESG management plans and codes of conduct for projects and transactions 

 Board and c-suite awareness and understanding of regulatory landscape and litigation risks

 Due Diligence 

 Transactional

 Supply chain 

 Third parties

 Disputes 

 Securities litigation

 Disclosure and reporting litigation 

 Litigation ‘for change’

 Investigation and crisis management 

 ESG goes beyond legal and financial exposure
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A Labyrinth of Rules, Regulations and Standards

Environmental “E” Social “S” Governance “G”

EU

 Sustainable Finance Action Plan
 Sustainable Finance Disclosure 

Regulation
 Taxonomy Regulation
 Climate Benchmarks Regulation
 Corporate Sustainability Reporting 

Directive (replaces Non-Financial 
Reporting Directive)

 EU Global for Retail Financial 
Products (voluntary)

 EU Green Bond Standard (voluntary)
 Proposal to regulate providers of ESG 

ratings and assessment tools

 Loi de Vigilance 
 Proposed human rights DD law
 Child Labour DD law
 The Supply Chain Law
 Resolution for Corporate Due Diligence 

and Corporate Accountability →
Directive?

 Whistleblowing Directive
 German Equal Treatment Act
 Money Laundering Directives
 Unfair Commercial Practices Directive

 Amendments to MiFID II, IDD, AIFMD, 
Solvency II Companies Directives

UK

 FCA Policy statement 2020 for Premium 
Listed companies in the UK enhancing 
climate related disclosures*

 FCA consultations on proposals for 
climate-related disclosures by asset 
managers and standard listed 
companies*

 UK Government consultation on 
mandatory climate related disclosures* 
[Updates / amends UK implementation 
of NFRD]

 Modern Slavery Act 2015
 Public Interest Disclosure Act 1998
 Bribery Act 2010
 Corporate Manslaughter and Corporate 

Homicide Act 2007
 Equity Act 2010
 Money Laundering Regs.

 PRA Supervisory and Policy Statements 
(2019)

 FCA Policy Statement 2019
 UK Corporate Governance Code 2018
 Companies Act 2006
 UK Stewardship Code 2020
 Large and Medium-sized Companies 

and Groups (Accounts and Reports) 
Regulations 2008

* All by reference to TCFD
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International Voluntary Standards

 Task Force on Climate Related Financial Disclosures (TCFD)

 UN Sustainable Development Goals

 UN Principles for Responsible Investment (UNPRI)

 UN Guiding Principles for Business and Human Rights

 Application of Paris Accord to companies?

 ICJ judgement against Royal Dutch Shell

 “Companies have an independent responsibility, aside from what states do. Even if states do nothing or only a little, companies have the responsibility 
to respect human rights.”
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Current Obligations: TCFD Disclosures & ESG Reporting 

 Listing Rule for TCFD Recommendations

 FCA published new Listing Rule 9.8.6R(8) (LR) at the end of 2020.

 Requires commercial companies with a UK premium listing to include a compliance statement in their annual financial report, stating whether they 
have made disclosures consistent with the recommendations of the Taskforce on Climate-related Financial Disclosures (TCFD).

 If they have not done so, there is a requirement to: (1) explain why they have failed to do so; and (2) outline any steps they are taking, or are planning 
to take, to enable them to make consistent disclosures in the future, including anticipated timings. 

 EU Non-Financial Reporting Directives

 The United Kingdom adopted legislation implementing the Directive, under the Companies, Partnerships and Groups (Accounts and Non-Financial 
Reporting) Regulations 2016. 

 Large public-interest companies (more than 500 employees) must publish a non-financial information statement in their annual management report in 
relation to ESG.

 Namely: environmental protection, social responsibility and treatment of employees, respect for human rights, anti-corruption and bribery and diversity 
on company boards (in terms of age, gender, educational and professional background).

 EU published the Corporate Sustainability Reporting Directive in April 2021 to replace the NFRD.
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ESG Reporting: Examples

 Rolls Royce

 Key areas required by the Directive: Environmental matters, Employees, 
Social matters, Human Rights and Anti-Bribery and Corruption

 Sets out the governance, strategy and managing risk and opportunity 

 Also makes Disclosures in line with the Taskforce on Climate Related 
Financial Disclosures (TCFD)

 Unilever

 Divides the key areas into (i) policy (ii) position and 
performance (iii) risk (iv) impact

 Measures the level of risk and sets out the proposed way 
forward for management of risk

 Adoption of the TCFD recommendations
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Upcoming and Recent Developments: (i) EU Regulations

 EU Disclosure Regulation (Regulation (EU) 2019/2088 on sustainability-related disclosures in the financial services sector): March 2021

 Aim is to achieve more transparency on how financial market participants and advisers (defined as manufacturers of financial products) consider 
sustainability risks in their investment decisions and insurance or investment advice. 

 Applies to all financial market participants and advisors and lays down harmonised rules for:

 the integration and consideration of sustainability risks and adverse;

 sustainability impacts in their decision making or investment advice processes; and

 the provision of sustainability related information with regard to financial products.

 Taxonomy Regulation: January 2022

 Establishes a glossary for the classification of environmentally sustainable activities in the EU.

 Four conditions for when a fund is considered ”environmentally sustainable”: (i) “contributes substantially” to one or more environmental objectives, 
or directly enables other activities to make a substantial contribution to one or more of those objectives; (ii) does not “significantly harm” any of the 
environmental objectives; (iii) is invested in compliance with the minimum specified safeguards listed in the Taxonomy Regulation; and (iv) complies 
with technical screening criteria established by the Commission (which are yet to be published). Market participants who do not take account of the 
sustainability criteria will have to say so.

 Neither regulation has been, or is expected to be onshored into UK law. However, where UK firms offer funds and services in the EU, it is likely that the 
disclosure obligations will apply. 
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Upcoming Developments: (ii) TCFD Disclosures

 On the 9th November 2020, the UK Government’s Finance Minister, Rishi Sunak, announced that climate risk reporting will become mandatory for large 
companies (as defined by the Companies Act 2006, i.e. meeting at least two of the following criteria: turnover of more than £36m; balance sheet total of 
more than £18m; more than 250 employees and financial institutions in the UK). 

 1400 companies already voluntarily comply with the TCFD recommendations.

 Companies will be required to go through a formal process of identifying and then disclosing details of material risks and opportunities arising from climate 
change under differing future climate scenarios.

 Four recommendations for disclosures, which broadly will cover:

 Governance: The organisation’s governance and climate-related risks and 
opportunities.

 Strategy: The actual and potential impacts of climate-related risks and opportunities 
on the organisation’s businesses, strategy and financial planning.

 Risk Management: The processes used by the organization to identify, assess and 
manage climate-related risks. 

 Metrics and Targets: The metrics and targets used to assess and manage relevant 
climate-related risks and opportunities.



13

Panel Discussion

 Key ESG risks within businesses

 Looking beyond shareholders to employees, customers and the community

 Risk assessment and developing effective ESG programmes

 Lessons learned from financial crime compliance programmes

 Governance and responsibility

 A complex exercise

 Role of the Board and Company Secretary

 Litigation risk

 Economic compensation

 Litigation for change

 Criminal liability 

 An unified approach in Europe and the UK

 A common aim but different areas of challenge and focus
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ESG Enforcement Risks
Regulatory enforcement

for non-compliance
e.g: MSA 2015; LR9.8.6R(8) [UK, 
FCA, in force]; NFRD/s414CA&CB 
Companies Act [EU & UK, in force]; 
Corporate Due Diligence Directive 

[EU, draft]

Enhanced
due diligence triggers

The more you are mandated
to consider your ESG risks, including 

in your supply chain,
the more likely you are to
identify potential issues

Grievance
Mechanisms

e.g. Corporate Due Diligence 
Directive [EU, draft]

Public Disclosures & Market 
Abuse



Thank You
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