
Copyright © 2019 by Willkie Farr & Gallagher LLP.  All Rights Reserved.  These course materials may not be reproduced or disseminated in any form without the express permission of Willkie Farr & Gallagher LLP. 

Joint Ventures – How to Ensure ABC 
Policy Is at the Heart of the Project 
When You Lack Full Control
Simon Osborn-King and Rita Mitchell
10 April 2019



ABC Risks Around Joint Ventures: The UK Perspective

 Test: Does the joint venture company perform ‘services’ for or on 
behalf of a joint venture party?  Was the conduct for the benefit of the 
joint venture party?  

 JV operating through a separate legal entity
 Existence of a JV does not, of itself, automatically mean that it is associated 

with its members.
 Bribe paid by the JV entity itself may give rise to liability for a member of the JV 

if the JV entity i) performs services for the member; and ii) a bribe is paid with 
the intention of benefitting that member.

 In determining whether the JV entity “performs services” for a member, all 
relevant circumstances will be taken into account. 

 Contractual JV 
 Contractual framework may be complex.
 Degree of control likely to be a “relevant circumstance” in determining whether 

services are performed for or on behalf of a participant.
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ABC Risks Around Joint Ventures: The US Perspective

 Even though a joint venture is organised as a separate legal entity, it is still 
subject to potential liability under the FCPA:
 Based on the actions of the joint venture itself (In re RAE Systems Inc.:  RAE 

Systems deemed responsible for the acts of two of its Chinese joint ventures)
 Based on each joint venture partner’s individual actions (Technip, 

Snamprogetti, M.W. Kellogg Ltd., and Japanese Gas Corporation: all four of the 
TSKJ consortium partners ultimately negotiated FCPA settlements resulting in 
penalties ~ $1.5 billion)

 Based on actions one joint venture partner commits for the benefit of the joint 
venture (In the Matter of Diageo plc: involving alleged misconduct perpetrated 
by a Thai joint venture in which Diageo “had an indirect majority economic 
interest in, and operational control of…”)

 In theory, even where one partner has no actual knowledge of the improper 
conduct but fails to take the necessary steps to acquire such knowledge 
(willful blindness) (Alcoa)

 US Issuers also face potential liability for their subsidiaries’ books and records 
and internal controls
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ABC Risks/Red Flags
Examples:
 Consultants acting on behalf of JV
 JV as Conduit: JV with a state-owned enterprise where JV is used as a 

conduit for funnelling improper payments to foreign officials 
 Routine Payments: to employees, officers, and directors of a joint venture 

partner that includes a state-owned enterprise partner
 Services: Look to more than just the JV arrangements to establish whether 

JV providing services to a JV partner 
 Secondees to JV or JV partner: Presumption that performing services on 

behalf of employer
 Local JV Bank Accounts: Issues with control over use of JV funds
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Managing the Risks

 In respect of risk management in the creation and operation of JVs, there 
are three main considerations:

 Conduct appropriate due diligence on the JV and the proposed JV partner 
before entering into the JV.

 Ensure that you have adequate contractual protection within the relevant 
agreements.

 Monitor, assess and periodically audit the ongoing operations of the JV.
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Assessing JV Risk/Due Diligence

JOINT VENTURE JOINT VENTURE PARTNER
Operates in a jurisdiction with high risk 
for corruption?

Who are they?  (Ownership structure, 
key management)

High risk industry/business activity? Business operations and reputation?
Commercial activities to be 
undertaken include interactions with 
government entities, bodies, or public 
officials?

Links to public officials by the JV 
partner, its directors, shareholders, or 
senior management?

Requires use of intermediaries, 
agents, and/or other third parties?

Approach to compliance/engagement 
of senior management on compliance
issues?

Anti-corruption programme in place? Anti-corruption programme in place?
How much control will/do you have? Use of third parties and intention to 

use to provide services to the JV 
going forward?
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Managing the Risks: Contractual Protections

 In addition to due diligence, it is important that companies seek to protect 
themselves contractually.

 At a minimum, companies should seek to include contractual provisions, 
warranties and representations from their JV partners in respect of the 
following:
 Requirement for all JV partners, and the JV itself, to have adequate ABC 

policies in place requiring compliance with all applicable ABC laws (or require 
compliance with your own policies and procedures) including, for example, with 
respect to:
 Gifts and hospitality  
 Engaging third parties, including the due diligence requirements
 Procurement
 Books and record-keeping

 Requirement for all JV partners, and the JV itself, to have ABC training 
programs in place. These should apply to all employees and third parties that 
will interact with the JV, in particular those with high risk of exposure to ABC 
risks.
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Managing the Risks: Contractual Protections

 The JV partner will not, and will procure that the JV will not, engage in any 
conduct which would constitute an offence under the Bribery Act, FCPA or any 
other applicable anti-corruption laws.
 A breach of that provision could be considered a “material breach” which could lead 

to a right of termination of the JV (or other significant consequences).

 Make clear if any parties are providing services to the JV as a whole, or to a specific 
party to discharge its obligations under the JV (including whether the 
rights/obligations of the parties are joint or several).

 Indemnification provisions

 Audit rights
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Managing the Risks: Ongoing Monitoring 

 Effective ongoing monitoring may also be necessary for a company to 
demonstrate that it had adequate procedures in place. These can be provided for 
in the JV agreement and may include:
 Regular auditing of JV’s activities, including audit rights in the JV agreement and/or 

establishing an audit committee on which you have at least one representative that has 
the power to review accounts and expenditures, and to prepare regular reports.
 Information provisions in any JV agreement could include a requirement that the parties will 

have access to such annual report.
 Annual reporting obligations on any audit function in the JV or right to conduct your own period 

audit, including ABC compliance testing.
 Ensuring there is ongoing training and assessment of employees (both new and old), 

particularly those in high risk positions.
 Obtaining periodic certification of compliance with applicable ABC legislation as well as 

policies and procedures.
 Periodic updating of due diligence on third parties, including before renewing any 

agreements. 
 Right of veto over any third party to be engaged to provide services to the JV - for 

example, as a matter reserved for approval by all of the shareholders. 
 Making every effort to address any concerns and maintain thorough records of 

doing so
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Managing the Risks: Even When You Lack Majority Control

 Conduct a strategic risk assessment of the ABC risks for the joint venture at 
the outset of the transaction

 Use and exercise your contractual rights
 Regularly and clearly communicate to JV partners the importance of and 

commitment to compliance
 Push for and implement an anti-corruption compliance programme tailored 

to the JV’s risk profile (your own or a standalone)
 Continue to manage and update the policy and programme
 Provide training on anti-corruption compliance 
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