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What is the Helms-Burton Act?

 Creates a private right of action for American citizens to sue in U.S. federal courts the Cuban 

government and anyone else—individuals and companies— “trafficking” in property 

confiscated from those plaintiffs.
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Pre-Revolutionary Cuba – Las Vegas of the Caribbean

 In 1959, U.S. companies owned 40% of sugar lands, almost all cattle

ranches, 90 percent of mines and mineral concessions, 80 percent of public

utilities, practically all of the oil industry, 50% of railways, 25% of bank

deposits, and supplied 2/3 of Cuba’s imports.

 Fidel Castro led a guerilla uprising against Fulgencia Batista that eventually

lead to his overthrow on New Year’s Day, 1959.
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https://youtu.be/ZwxIG990EuM


The Castro Regime Seizes Assets

 Agrarian Reform Law of May 17, 1959. 

 Summer of 1959

 Nationalizing plantation lands owned by American investors as well as confiscating 

the property of foreign landowners. 

 Seized property previously held by wealthy Cubans who had fled. 

 Nationalized sugar production and oil refinement.

 August 1960

 Seized remaining foreign-owned property.
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Cuban Claims Programs

 Administered by the Foreign Claims Settlement Commission

 Title V of the International Claims Settlement Act of 1949

 Authorized the Commission to consider claims of nationals of the United States 

against the Government of Cuba, based upon: 

 (1) losses resulting from the nationalization, expropriation, intervention, or other 

taking of, or special measures directed against, property by that government; and 

 (2) the disability or death of nationals of the United States resulting from actions 

taken by or under the authority of that government.  The program covered claims for 

losses which occurred on or after January 1, 1959 

First Program

 Filing period opened November 1, 1965.

 Cut-off for filing May 1, 1967.

 The adjudicated total principal value of those claims was $1,851,057,358.00 (in 1972 

USD).

Second Program

 Cut-off for filing February 13, 2006.
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Industries of Concern

 Agriculture

 Utilities

 Oil & Mining

 Tourism

 Retail
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Cuban Liberty and Democratic Solidarity (Libertad) Act 

of 1996 (The Helms-Burton Act)

 Became effective on March 12, 1996.

 Codifies into law the U.S. embargo on Cuba, thus requiring future presidents to 

obtain consent from congress to modify the sanctions in most instances.

 Presents specific conditions that must be met before the embargo is lifted.

 Protects property rights of U.S. nationals who had assets seized by the Castro 

regime.

 Title III – Allows U.S. nationals to sue businesses, both domestic and foreign, for 

“trafficking” in their confiscated property.

 Denial of Visas to those who “traffic” in seized property – Title IV.

 Every President has waived Title III of the Act every six months until Donald 

Trump in April 2019
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Traffics
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Title III – Damages 

 Any person or entity that traffics in property which was confiscated by the 

Cuban government on or after January 1, 1959 shall be liable to any U.S. 

national who owns the claim to such property for money damages in an 

amount equal to the sum of: 

 (1) the amount which is the greater of the amount of the certified claim under the 

FCSC, the amount determined by a court-appointed special master, or the fair 

market value of that property calculated as being either the current value of the 

property, or the value of the property when confiscated plus interest, whichever 

is greater; and 

 (2) court costs and reasonable attorneys’ fees.

 Damages may be trebled if the claimant is certified or if uncertified claimant 

provides 30 days’ notice to a party to cease the trafficking activity and the 

party continues the activity.

 Certified claimant damages trebled if defendant still trafficking after grace period

 Uncertified must provide required 30 day notice.

 Combined claimant (certified and uncertified) must provide 30 day notice.
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Title III – Lawsuit Requirements

 Who can sue?

 U.S. Citizen

 Certified Claimants

 Uncertified Claimants

 Eligible for certification during Claims Programs?

 Amount in controversy must exceed $50,000

 Interest

 Notice 
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Defenses Under Helms-Burton

 Helms-Burton litigation pending, but no established precedent.

 Defenses

 Statutory exemptions

 Defects in claim

 Jurisdiction

 Constitutional challenges

 Blocking Statutes

12



Statutory Requirements: 

Plaintiff Failed to Seek Certification

 22 U.S.C.§ 6082(a)(5)(A)

 In the case of a United States national who was eligible to file a claim with the 

Foreign Claims Settlement Commission under title V of the International Claims 

Settlement Act of 1949 [22 §§ U.S.C. 1643 et seq.] but did not so file the claim, 

that United States national may not bring an action on that claim under this 

section.

 Could the plaintiff have obtained a certified claim?  
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Statutory Requirements: 

Obtained Ownership after Statutory Cutoff

 22 U.S.C. § 6083(a)(4)(B)

 In the case of property confiscated before March 12, 1996, a United States 

national may not bring an action under this section on a claim to the confiscated 

property unless such national acquires ownership of the claim before March 12, 

1996.

 Did the plaintiff’s claim arise after March 12, 1996?  
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Statutory Requirements: 

Other Certified Claims to the Property

 22 U.S.C. § 6082(a)(5)(D)

 An interest in property for which a United States national has a claim certified 

under title V of the International Claims Settlement Act of 1949 may not be the 

subject of a claim in an action under Title III by any other person.

 Is there a conflicting certified claim to the same property at issue in the 

lawsuit?  
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Statutory Requirements: 

Insufficient Notice Provided

 22 U.S.C. § 6082(a)(3) requires uncertified claimants to provide defendants 

30 days notice to cease the trafficking activity prior to filing the lawsuit.

 If uncertified claimants fail to provide this notice, then they cannot obtain treble 

damages.

 Partial claimants, those whose lawsuit incorporates certified and uncertified 

claims, must theoretically file a notice in regards to the uncertified portion of 

their claim.

16



Statutory Requirements: 

Authorization to Use Property

 22 U.S.C. §6023(13)(A) provides for certain activities that constitute 

trafficking in confiscated property.

 The defendant must have conducted these activities “without authorization” from 

the Plaintiff.

 Potential argument that if the plaintiff ever gave the defendant authorization 

to conduct any of the covered activities within the time covered by the scope 

of the Act, then they have not “trafficked” and thus cannot be liable.  
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Statutory Requirements: 

Failure of Proof

 Chain of custody of the title to the property is insufficiently supported.

 Challenge the “actual” or “fair market value” of the property

 Sufficient evidence that defendant traffics in the property under the statutory 

definition
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Statutory Exemptions

 22 U.S.C. § 6023(12)(A) – Property

 The term “property” means any property (including patents, copyrights, 

trademarks, and any other form of intellectual property), whether real, personal, 

or mixed, and any present, future, or contingent right, security, or other interest 

therein, including any leasehold interest.

 “Property” does not include real property used for residential purposes unless, 

as of March 12, 1996:

 The claim to the property is held by a United States national and the claim has been 

certified under title V of the International Claims Settlement Act of 1949; or

 the property is occupied by an official of the Cuban Government or the ruling political 

party in Cuba

 Private residential property is excluded from Helms-Burton unless it is the 

subject of a certified claim or used by a Cuban government or communist 

party official.
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Statutory Exemptions (cont’d)

 22 U.S.C. § 6023(13)(B)(i) – Telecommunications Exemption

 The term “traffics” does not include—

 the delivery of international telecommunication signals to Cuba

 22 U.S.C. § 6023(13)(B)(ii) – Securities Exemption

 The term “traffics” does not include—

 the trading or holding of securities publicly traded or held, unless the trading is with or 

by a person determined by the Secretary of the Treasury to be a specially designated 

national

 22 U.S.C. § 6023(13)(B)(iii) – Lawful Travel Exemption

 The term “traffics” does not include—

 transactions and uses of property incident to lawful travel to Cuba, to the extent that 

such transactions and uses of property are necessary to the conduct of such travel;

 22 U.S.C. § 6023(13)(B)(iv) – Non-Cuban government/communist party use

 The term “traffics” does not include—

 transactions and uses of property by a person who is both a citizen of Cuba and a 

resident of Cuba, and who is not an official of the Cuban Government or the ruling 

political party in Cuba
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Statutory Defects

 The statute is susceptible to several attacks on Constitutional grounds.

 Requires litigating Helms-Burton claims on the merits.

 Act of State Doctrine

 22 U.S.C. § 6082(a)(6) – No court of the United States shall decline, based 

upon the act of state doctrine, to make a determination on the merits of a lawsuit 

under Helms-Burton.

 The “Act of State Doctrine” prevents courts from reaching questions on the 

validity of a foreign state’s internal actions.

 Helms-Burton expressly superseded that doctrine, but it’s an open question 

whether Congress or the President can do so.

 Vagueness

 Can be challenged on the definition of traffics is vague in construction.

 Courts are currently tasked with determining the statutory definition of traffics as well 

as what constitutes “lawful travel” under the exemption. 
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Blocking Statutes

 Several countries have laws affirmatively prohibiting cooperation with U.S. 

courts on Helms-Burton claims, and provide remedies under local law.

 Canada, Mexico, Spain, and the EU

 EU Blocking Statute
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Preparing for Litigation

 Identify Risk

 Does your company have any contact with Cuba?

 Tourism, Transportation, Agriculture, Natural Resources

 Even if no direct contact with Cuba, do products eventually make their way to 

the Island?

 Fuel for cruise and airlines, concessions at tourism vendors, fuel, etc.

 Review FCSC Index of Decisions for any potential legacy certified claims

 Monitor Helms-Burton Litigation

 About 16 cases total filed so far.

 Energy and Tourism Sectors

 Mitigating Actions

 Identify affirmative defenses

 Consider actions under blocking statutes

 Implications under Title IV – Exclusions of Certain Aliens
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Questions?
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