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I.  First Principles of Privilege
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Privilege in Transatlantic Investigations



U.S. Attorney-Client 
Communication Privilege

• Communication;

• Between an attorney and his or her 
client (or their agents);

• Made to secure or provide legal advice;

• Transmitted in confidence; and

• Maintained in confidence 
(i.e., not waived).

Restatement (Third) of Law Governing Lawyers § 68.
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U.S. in the Corporate Context
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 Attorney-client privilege applies to corporations:

• Communication concerns a matter within the scope of employee’s corporate 
duties

• Employee is aware that questioning is being done so that the corporation can 
obtain legal advice

• If communication involves company counsel, she must be acting in her 
capacity as an attorney

 Courts diverge on whether attorney-client privilege protects 
communications between former employees and corporation’s 
attorney.
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U.S. Work Product 
Doctrine

• Materials and information;

• Prepared by or for a party;

• In anticipation or in connection with; 
and

• Litigation or similar adversarial 
encounter.

(Fed. R. Civ. P. 26(b)(3)(A))



U.S. Scope of Work Product 
Doctrine
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 Compared to Attorney Client 
Privilege: Broader but less absolute.
 Substantial need and undue hardship
 Opinion v. Fact

 Material should contain or reflect “the 
thoughts, mental impressions, views, 
strategies, conclusions, opinions or 
legal theories and analyses” of an 
attorney or other representative.

 “Prepared in anticipation of litigation”
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Key U.S. Privilege Pitfalls

• Initiating investigation under existing 
compliance program

• Initiating an investigation at the 
urging of independent auditor

• Sharing investigatory materials with 
third parties

• Providing “read outs” or over-
disclosing to government regulators

• Retaining investigation professionals 
directly, instead of through outside 
law firm
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French Professional Secrecy

• Protects all communications between a
lawyer and his client.

• Protects communications relating to
both legal advice and defense.

• Cannot be waived by the client.

• French lawyers are not allowed to share
any documents or information protected
by professional secrecy with any third
party.

• Clients may use legal advice that they
have received the way they want.

• Does not apply to in-house counsel.



Communications involving a French Bar Lawyer
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• With another French lawyer
• Verbal and written communications between lawyers are deemed confidential.
• Written communications may be disclosed if marked “official” and the content of such

correspondence:
• Equates to a procedural act; or
• Does not refer to previous confidential writings, remarks, or facts.

• Confidentiality of communications between lawyers cannot be waived by clients.

• With a foreign lawyer
• With an EU Lawyers

• French sender must clearly express that communication is confidential or without prejudice
prior to sending.

• Recipient should inform the sender without delay if they are unable to ensure confidentiality.

• With non-EU Lawyers
• French sender must ensure that rules exist in recipient’s county to ensure confidentiality.
• If confidentiality rules do not exist, French sender must sign a confidentiality agreement or

obtain client’s approval of the risk of exchanging information.



French In-House Counsel (“juristes”)
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• Communications sent by in-house counsel to their “internal client”
(i.e., officers, directors, employees) are not protected by professional
secrecy, subject to the following exceptions:

• Preparatory documents or internal notes drawn up by in-house counsel exclusively
for the purpose of seeking legal advice from outside counsel; or

• Internal notes by in-house counsel summarizing advice provided by outside
counsel.

• These rules apply whether in-house counsel is qualified in France or
abroad.

• If an internal investigation is conducted by in-house counsel, without
outside counsel being involved, any work product will not be protected
by professional secrecy/legal privilege and can be seized by the
French authorities during inspections or dawn raids.



French Criminal Investigations
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• Documents prepared by a lawyer that do not relate to a company’s
“exercise of its rights of defense” (French Court of Cassation, Nov. 25,
2020, 19-84.304) are seizable by judicial and/or administrative
authorities.

• In particular, investigations conducted by outside counsel, which are
conducted in an “independent manner” and with the aim of gathering
facts, are seizable by the prosecuting authorities.



UK Legal Professional Privilege
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• Two types of privilege:

• Legal advice privilege.

• Litigation privilege.

• Only litigation privilege can protect 
certain non-lawyer/third party 
communications.

• Privilege can be waived for a limited 
purpose without being waived 
generally.



Legal Advice Privilege

1. Communication

2. Between a lawyer and client

3. Dominant purpose of seeking or giving legal advice
CAA v R(Jet2.com) [2020] EWCA Civ 35.

4. Only protects advice given by lawyers in the relevant legal context and 
not the advice of other professional advisers

5. Narrow definition of who is the “client”: not every employee in an 
organisation is considered the client  

Three Rivers (No 5) [2003] EWCA Civ 474
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Litigation Privilege

1. Communication

2. Between clients or their lawyers and third parties

3. Dominant purpose of obtaining information or advice 

4. In connection with litigation in progress or reasonably in prospect

5. Documents created to head off, avoid or settle litigation can also be 
protected by litigation privilege

6. Whether litigation is reasonably in contemplation is a question of fact

SFO v ENRC [2018] EWCA Civ 2006
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In-House Legal Counsel

1. Advice from in-house legal counsel can be protected by legal professional 
privilege.

2. Legal advice privilege can protect communications between a client and 
its foreign in-house legal team.

PJSC Tatneft v Bogolyubov & Ors [2020] EWHC 2437 (Comm).

3. Advice given by compliance officers is not protected by privilege if the 
person is not acting as a lawyer.

4. Advice from a lawyer to a client will only be privileged if it is given in the 
relevant legal context (i.e., business/commercial advice from a lawyer will 
not be privileged).

1919



Brexit and Legal Privilege

1. UK qualified lawyers are no longer covered by EU legal 
professional privilege.

2. UK lawyers are now treated as third country lawyers (unless dual 
EEA qualified).

3. Subject to national rules on privilege.

4. English Law applies and the communications can be privileged 
even if they are not privileged under local law but are confidential 
and otherwise satisfy the tests for English legal professional 
privilege.
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Germany: Current State of Play
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• Legal privilege only for documents and communication between client 
and criminal defense counsel created after the client is being officially 
investigated as a suspect

• Legal advice, investigation reports, interview notes and other evidence gathered 
during an internal investigation are typically not privileged unless the client is already 
being investigated by prosecutors at the time of their creation.

• In-house counsel advice and internal investigations conducted in-house are never
privileged.

• The majority of prosecutors will also confiscate documents and written 
communication at law firms unless clearly privileged.

• Professional secrecy does not offer effective protection from search and 
seizure of attorney-client communication / attorney work product

• A lawyer cannot be compelled to testify to facts and circumstances entrusted to them 
by the client.  However, a 2018 decision of the German Constitutional Court made 
clear that professional secrecy does not extend to the seizure of documents and 
written communication (with the narrow exception above).

• Documents and written communications located at the client are always subject to 
search and seizure (with the narrow exception above).



Key Privilege Pitfalls in Germany
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• Wrong client: Engagement letter is with the parent company, but the 
prosecutors investigate a subsidiary.

• Wrong counsel: Instruction of a law firm with an internal investigation 
may not be viewed as instructing “defense counsel”. It is advisable to 
designate up to three individual lawyers specifically as defense 
counsel.

• Wrong location: Documents located at the client may be seized at any 
time. Having the documents located at a law firm may sometimes add 
a layer of protection against seizure. Storing documents on a server in 
a country with strong legal privilege adds another layer of protection.

• Wrong standard: Do not focus solely on German privilege law. Check 
all potentially relevant jurisdictions in order not to inadvertently waive 
privilege elsewhere.



American, English, French, and German Privileges 
in the Corporate Context

United States United Kingdom France Germany

Attorney-client privilege generally 
protects communications between 
in-house counsel and employees

Attorney-client privilege generally 
protects privileged communications 
between in-house counsel and 
employees in the same way as for 
external counsel 

Professional secrecy does not 
protect communications between 
in-house counsel and employees

Legal privilege and professional
secrecy does not protect 
communications between in-house 
counsel and employees

Communication must concern a 
matter within the scope of 
employee’s corporate duties

In-house counsel’s preparatory
documents or internal notes may 
be protected if prepared 
exclusively for seeking advice from 
outside counsel

In-house counsel’s preparatory
documents or internal notes may 
be protected if prepared 
exclusively for seeking advice from 
outside counsel

Employees are contractually 
obligated to participate in 
interviews and respond to any 
questions even if the employee has 
breached contractual or statutory 
duties.

Employee must be aware that 
questioning is being done so that 
the corporation can obtain legal 
advice

In-house counsel’s internal notes 
summarizing outside counsel’s 
legal advice likely to be protected 
by legal advice privilege

In-house counsel’s internal notes 
summarizing outside counsel’s 
legal advice likely protected

Employees have the right to refuse 
an answer if there is a risk of self-
incrimination.

If communication involves 
company counsel, she must be 
acting in her capacity as an 
attorney

If an internal investigation is 
conducted by in-house counsel
without outside counsel’s 
involvement, work product will be 
protected provided privilege 
applies

If internal investigation is 
conducted by in-house counsel
without outside counsel’s 
involvement, work product is not 
protected and may be seized 
during inspections or dawn raids

n/a

Courts diverge on whether 
attorney-client privilege protects 
communications with former 
employees

Communications with former
employees may be protected under 
litigation privilege, depending on 
context

n/a
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II. Trends, Developments, and Challenges
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A Shifting Landscape in the U.S.
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• Investigations mandated by internal policies are potentially 
not privileged

• Buckley LLP v. Series 1 of Oxford ins. Co. NC LLC (2020)

• Investigation prompted by auditors likewise are potentially not 
privileged

• Sec. and Exch. Comm’n v. RPM Int’l, Inc. (2020)

• Disclosure to agencies may constitute “waiver.”
• United States v. Coburn (2022) 

• General threat of litigation may not protect work product not 
generated “because of” litigation

• Capital One Consumer Data Security Breach Litigation (2020)

Sources: Order and Opinion on Motions to Compel, Buckley LLP v. Series 1 of Oxford Insurance Co. NC LLC, No. 19 CVS 21128 (N.C. Sup. Ct. Nov. 9,
2020); Sec. and Exchange Comm’n v. RPM Int’l, Inc., No. 1:16-cv-01803-ABJ, Minute Order (D.D.C. Feb. 12, 2020); In re RPM Int’l Inc., No. 20-5052,
Order Denying Mandamus (D.C. Cir. May 1, 2020); Source: United States v. Coburn, 2022 WL 357217 (D. N.J. Feb. 1, 2022); Order, In re: Capital One
Consumer Data Security Breach Litig., No. 1:19-MD-2915 (E.D. Va. June 25, 2020).



France:
Recent Developments
• In June 2019, the National Financial 

Prosecution Office (PNF) and the French 
Anticorruption Agency (AFA) issued joint 
guidelines in which they expressly 
specified that the conduct of internal 
investigations (either before or in parallel 
to judicial proceedings) is material to the 
granting of settlement agreements, and 
to potentially receive cooperation credit.

• In June 2020, the French Bar Council 
(CNB) adopted specific guidelines for 
lawyers (avocats) conducting internal 
investigations.

• Legislative discussions about in-house 
counsels privilege have been underway 
for years in France.
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UK: The Director of the 
Serious Fraud Office v 
ENRC: Court of Appeal 
Adversarial litigation was reasonably in 
contemplation

 Whether adversarial (in this case criminal) 
proceedings are reasonably in contemplation 
is a question of fact.

 Not “every SFO manifestation of concern 
would properly be regarded as adversarial 
litigation”.

 Uncertainty as to findings of investigation does 
not of itself prevent proceedings being in 
reasonable contemplation.

 The fact that a formal criminal investigation 
has not yet been commenced will be a part of 
the factual matrix when determining whether 
litigation is reasonably in contemplation, but it 
will not necessarily be determinative.
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UK: The Director of the 
Serious Fraud Office v 
ENRC: Court of Appeal 
Documents generated for dominant 
purpose of resisting or avoiding 
criminal proceedings

 The fact that lawyers prepare a document 
with the ultimate intention of showing it to the 
SFO does not automatically deprive the 
preparatory legal work of litigation privilege.

 Legal advice for the purposes of heading off, 
avoiding or settling reasonably contemplated 
legal proceedings remains protected by 
litigation privilege as much as advice on 
defending or contesting such proceedings 
would be.
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UK: R (Jet2.com Ltd) v Civil 
Aviation Authority (Law Society 
intervening) [2020] QB 1027
Multi-addressee Emails

 Dominant purpose test applies: role of a 
relevant lawyer a useful starting point and 
may be determinative, but test focuses on the 
documents and communications and must be 
applied as such

 The purpose of the communication needs to 
be identified. If dominant purpose in 
substance is to settle lawyer instructions, 
then likely LAP applies. However, if dominant 
purpose to obtain commercial views of non-
lawyer addressees then not privileged, even if 
subsidiary purpose is to obtain legal advice. 

 If response from lawyer contains legal advice, 
it is likely to be privileged.
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UK: R (Jet2.com Ltd) v Civil 
Aviation Authority (Law Society 
intervening) [2020] QB 1027
Multi-addressee Emails
 Better view that multi-addressee 

communications should be considered as 
separate bilateral communications between 
the sender and each recipient.  

 Where there is a multi-addressee e-mail 
seeking both legal advice and non-legal (e g 
commercial) advice or input, if regarded as 
separate communications, those to and from 
the lawyer will be privileged: otherwise, they 
will not be privileged, unless the real 
(dominant) purpose of a specific e-mail to/from 
non-lawyers is that of instructing the lawyer. If 
it is not for that purpose, in most cases, the 
communication as a whole will not have the 
dominant purpose of obtaining legal advice.

 For notes of meetings attended by lawyers 
and non-lawyers the principles are essentially 
the same.
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Current German 
Framework
• Current legal framework: The Wild West

• A Corporate Sanctions Act recently failed –
because of differing views on legal privilege 
and internal investigations

• Improvements to privilege rules or better 
guidance on cooperation credit through 
internal investigations not a priority in the 
current legislative agenda
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III. Best Practices and Avoiding Traps
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General Best Practices

33

 Clearly Identify and Define the Client

 Particularly important in house
 Corporate counsel represents the company

 Distinguish “Legal Advice” from “Business Advice”

 Apply proper legends to legal documents
 Separately store legal and business documents

 Avoid Waiver

 Copy third parties only on a need-to-know basis
 Clearly identify and mark with appropriate headers all privileged 

documents and communications



General Best Practices (cont’d)
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 Clearly Define and Document the Scope and Purpose of 
the Investigation

 Document the purpose of interviews at all stages
 Involve outside counsel early and often
 Identify applicable jurisdictions and laws

 Develop Plan for Location of Investigative Materials

 Determine where to conduct interviews early
 Establish strong privilege claims based on location



IV. Question and Answer
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